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In the Supreme Court
of the State of Utah
ADAH TAFT, for herself and for all
other persons similarly situated,
Plaintiff,
vs.
EARL J. GLADE, L. C. ROMNEY,
JOHN B. MATHESON, D. A. AFFLECK, FRED TEDESCO, individually
and as members of the Board df Commissioners. of Salt Lake City, Utah;
MILTON E. LIPMAN, individually
and as Treasurer of Salt Lake City,
Utah; LOUIS E. HOLLEY, individually and as Auditor of Salt Lake City,
Utah; and IRMA F. BITNER, individually and as Recorder of Salt Lake
City, Utah,
Defenda!ltr.

Case No. 7149

PLAINTIFF'S BRIEF
ALLEN G. THURMAN,
Plaintiff's Attorney
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In the Supreme Court
of the State of Utah
ADAH TAFT, for herself and for all
other persons similarly situated,

Plaintiff,
vs.
EARL J. GLADE, L. C. ROMNEY,
JOHN B. MATHESON, D. A. AFFLECK, FRED TEDESCO, individually
and as members of the Board of Commissioners of Salt Lake City, Utah;
MILTON E. LIPMAN, individually
and as Treasurer of Salt Lake City,
Utah; LOUIS E. HOLLEY, individually and as Auditor of Salt Lake City,
Utah; and IRMA F. BITNER, individually and as Recorder of Salt Lake
City, Utah,

Case No. 7149
1

Defendantr.

STATEMENT OF THE CASE
This is an original proceedings before this court wherein
the plaintiff acting for herself and her fellow employees of the
Free Public Library of Salt Lake City seeks to compel the
defendants as elective and appointive officers of Salt Lake
City and as such, administrators of the employees' pension retirement and benefit systems of Salt Lake City to recognize the
plaintiff and said other employees as being eligible to participaSponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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tion in said systems and to grant plaintiff's application for a
pension thereunder.
Prior to the commencement of this action, plaintiff filed
with the defendant Commissioners of Salt Lake City her application for such pension. Said defendants denied said application. Whereupon, on petition of plaintiff, an altetnative
writ of mandamus issued out of this court requiring all of
the defendants, among other things, to grant plaintiff a pension
under said pension retirement and benefit systems or show cause
on a day certain why they had not done so. Upon the return of
said writ, the defendants filed a joint answer to plaintiff's petition and the defendants, Lipman, Holley and Bitner acting separately, and the defendant Commissioners acting jointly, filed
demurrers thereto. This matter, therefore, is now before this
court on the issues raised by plaintiff's petition for said writ and
the answer and demurrers of the defendants thereto.

STATEMENT OF FACTS
All the facts essential to a determination of the issues thus
presented are set forth in the allegations of plaintiff's petition,
which, in the main, are admitted by the joint answer of the
defehdants. Indeed, there appears from the pleadings as
filed herein to be no real issue of fact between the parties, the
only issue being one of legal construction of certain statutory
enactments of the 1947 session of the Utah State Legislature.
A reproduction, therefore, of the pleadings as filed herein will
give to the court, it is believed, all of the facts essential to a
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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full and complete determination of the issues. The pleadings
are as follows:
(Title of Court and Cause)
PETITION FOR ALTERNATIVE WRIT OF MANDAMUS
Comes now the above named plaintiff for herself and for
all other persons similarly situated, and respectfully petitions
this Court as follows:
1. Plaintiff is a resident of Salt Lake City, State of Utah.

2. The above named defendants, Earl J. Glade, L. C.
Romney, John B. Matheson, D. A. Affleck and Fred Tedesco,
are the duly elected, qualified and acting Commissioners of
Salt Lake City and constitute all of the members of the Board
of Commissioners of said city. The defendant, Milton E. Lipman, is the duly elected, qualified and acting Treasurer; the
defendant, Louis E. Holley, is the duly elected, qualified and
acting Auditor; and the defendant, Irma F. Bitner, is the duly
appointed, qualified and acting Recorder of said Salt Lake City.

3. Salt Lake City is a municipal corporation of the State
of Utah and a city of the first class.
4. Salt Lake City has a free public library duly established,
maintained and presently existing pursuant to the provisions of
Chapter 2 of Title 5 of Utah Code Annotated, 1943. Funds
of said Free Public Library are held by the Treasurer of Salt
Lake City and are dispensed and paid by warrants drawn by
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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the Auditor of Salt Lake City on said Treasurer pursuant to
and under the direction and authority of the Board of Directors
of said Free Public Library.
5. Chapter 19 of the Laws of the State of Utah, 1947,.
passed at the regular session of the Twenty-Seventh Legislature,
effective May 13, 1947, among other things, provides for the
retirement of appointive officers and employees of cities of
the first class with pension or retirement benefits; for the
payment of sickness, disability and death benefits; and for the
establishment of a system by and through which said pensions,
sickness, disability and death benefits are paid, financed and
administered. Section 3 of said chapter specifically provides
as follows:
SECTION 3. LIBRARIANS, ASSISTANTS, EMPLOYEES OF LIBRARIES.
The librarians, assistants and employees appointed
by the Board of Directors of the public library of
cities of the first, second and third class, and of towns,
may be included within and participate in the pensions
retirement system and the sickness, disability and death
benefits system established under the foregoing provisions of this act by proper action to that effect by
such board of directors of such library; provided, that
the funds necessary either for said pension retirement
system or the sickness, disability and death benefits
system, other than that part accruing from payroll
deductions from salaries and wages of such librarians,
assistants and employees, shall be derived from the
revenues raised for the benefit of the library fund, the
amount to be raised by payroll deductions to be fixed
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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by the Board of Directors of the library at the same
rate as the payroll deductions which shall be fixed by
the governing body of the city or town in which such
library is located.
6. Pursuant to and in the furtherance of the provisions of
said Chapter 19, the defendants, Earl J. Glade, L. C. Romney,
D. A. Affleck, John B. Matheson and Fred Tedesco, acting
as the Board of Commissioners of Salt Lake City, Utah, did
on or about the 20th day of May, A. D., 1947, pass and adopt
an ordinance creating pension retirement, sickness, disability
and death benefits systems for the purpose, among other things,
of paying, financing and administering the pension, sickness,
disability and death benefits to which its officers and employees
were or might become entitled under the provisions of said
Chapter 19. Said ordinance is entitled "An Ordinance Repealing Sections 136, 137 and 138 of Chapter 1 of the Revised
Ordinances of Salt Lake City, Utah, 1944, as heretofore enacted
and amended, and· amending said Chapter 1 by adding thereto
three new sections to be known as Sections 136, 13 7 and 138,
relating to administration and providing for the creation and
maintenance of the pension retirement system and of an appeal
board pursuant to Chapter 19 of the Session Laws of Utah,
1947," and has been otherwise designated as Bill No. 45 and
was published as provided by law on May 23, 1947, and ever
since that date has been and now is in full force and effect
as a duly enacted ordinance of Salt Lake City. A copy of said
ordinance is attached hereto, marked Exhibit "A" and by
reference made a part hereof.
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7. Following the adoption and enactment of said ordinance
the Board of Directors of the Salt Lake City Free Public Library
pursuant to the provisions of said Section 3 of said Chapter 19
above referred to, did on October 23, 1947, elect to have included within and participate in the pension retirement, sickness, disability and death benefits systems established under and
pursuant to said ordinance the librarians, assistants and employees appointed by it as and for the librarians, assistants and
employees of the Salt Lake City Free Public Library, and did
on said date authorize and direct the above named defendant,
Louis E. Holley, as Auditor of Salt Lake City, to deduct from
the monthly salaries and wages of said librarians; assistants
and employees as of the effective date of said ordinance and
in acordance with the provisions thereof a sum provided by
said ordinance to be deducted from all city employees generally,
and to pay from funds of said Free Public Library available
for such purpose a sum equal to said salary or wage deduction,
or such other amount as may be necessary, into said pension,
sickness, disability and death benefits system established aforesaid. The election by the Board of Directors of said Free Public
Library aforesaid was duly made at a duly and regularly called
and constituted meeting of said Board on said October 23, 1947,
and minutes of said election were duly made and recorded, a
copy of which was delivered to and served upon the above
named Commissioner defendants and Auditor defendant of
Salt Lake City, and a copy of which is attached hereto, marked
Exhibit "B" and by reference made a part hereof.
8. The above named plaintiff was on or about December
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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8, 1947, an employee of said Free Public Library and had been
continuously for more than 20 years next prior thereto and is
over 69 years of age.
9. Pursuant to the provisions of said Chapter 19 of the
Laws of the State of Utah, 1947, and said ordinance, your
petitioner on said date caused to be submitted to the Commissioners of Salt Lake City, a written request or application
requesting to be granted a retirement pension payable from
the pension retirement fund of said city as of January 1, 1948.
Said application contained all information necessary to enable
said Commission to grant the same and was duly approved
by the Board of Directors of said Free Public Library. A copy
of said application is attached hereto, marked Exhibit "C", and
by reference made a part hereof.
10. Under date of December 30, 1947, the above named
defendants, Earl J. Glade, D. A. Affleck, L. C. Romney, John
B. Matheson and Fred Tedesco, acting as the Board of Commissioners of Salt Lake City, rejected and denied petitioner's
said application, and ever since said date have and now do refuse, neglect and fail to grant petitioner's said application, and
by their conduct assume and pretend that petitioner and other
employees of said Free Public Library are not entitled to
participate in the pension retirement and sickness, disability and
death benefits systems created for and on behalf of the employees of Salt Lake City as aforesaid, and have ever siQ.ce the
election by the Board of Directors of said Free Public Library
for the librarians, assistant and employees of said Free Public
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Library to become a part of said pension retirement, sickness,
disability and death benefits systems, refused and now refuse
to accept the payroll deductions of said librarians, assistants
and employees and a matching amount thereto to be paid from
funds of said Free Public Library now held by the Treasurer
of Salt Lake City as aforesaid or such other amount as may be
required as and for a part of said pension retirement fund, and
to direct or authorize the Auditor of Salt Lake City to pay the
same into said fund.
11. Petitioner has no speedy and adequate remedy at law.

WHEREFORE, your petitioner prays that there may be
issued against the defendants, and each of them, an alternative
writ of mandamus returnable in some brief period compelling
the defendants to:
1. Grant to petitioner a retirement pension in the amount

and to the extent that she would be entitled to under the provisions of the ordinance of Salt Lake City aforesaid were she
an employee of Salt Lake City other than of said Free Public
Library and entitled to a retirement pension under and pursuant
to said ordinance, or to show cause why they should not do so.
2. Grant to all librarians, assistants and employees of the

Salt Lake City Free Public Library a retirement pension and/or
sickness, disability and death benefits under the pension retirement system of said city established by the ordinance aforesaid
as they may become entitled thereto to the same extent and in
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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the same manner as if they were employees of Salt Lake City
other than of said Free Public Library and entitled to said
pension and benefits under and pursuant to said ordinance,
or to show cause why they should not do so.
3. Accept and order paid into the pension fund of Salt
Lake City the payroll deductions from the monthly salaries and
wages of all librarians, assistants and employees of the Salt
Lake City Free Public Library and matching funds heretofore
proffered and tendered to the Board of Commissioners of Salt
Lake City by the Board of Directors of the Salt Lake City
Free Public Library, or to sp.ow cause why they should not do so.
4. Hereafter and in the future consider and deal with
all librarians, assistants and employees of the Salt Lake City
Free Public Library as though they were members of said
pension retirement and sickness, disability and death benefits
system established by Salt Lake City as aforesaid as fully and
to the same extent as are other employees of Salt Lake City
who are members of said system, or to show cause why they
should not do so.
Petitioner prays for general relief.

jsj

ALLEN G. THURMAN

ALLEN G. THURMAN
Attorney for Petitioner

(Verification)
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EXHIBIT "A"
AN ORDINANCE
AN ORDINANCE REPEALING SECTIONS 136,
137, and 138 of Chapter I of the Revised Ordinances
of Salt Lake City, Utah, 1944, as heretofore enacted
and amended, and amending said Chapter I by adding
thereto three new sections to be known as Sections 136,
13 7 and 138 relating to administration, and provided
for the creation and maintenance of the pension retirement system and of an appeal board pursuant to Chapter 19 of the Session Laws of Utah, 1947.
Be it ordained by the Board of Commissioners of
Salt Lake City, Utah:
SECTION 1. That Sections 136, 137, and 138 of
Chapter 1 of the Revised Ordinances of Salt Lake City,·
Utah, 1944, as heretofore enacted and amended be and
the same are hereby repealed.
SECTION 2. That Chapter 1 of the Revised Ordinances of Salt Lake City, Utah, 1944, be and the same
is hereby amended by adding in and to said Chapter
three new sections to be known as Sections 136, 137,
and 138, relating to administration, which shall read
as follows:
"SECTION 136. PENSION RETIREMENT SYSTEM CREATED. (a) A pension retirement system
is hereby established for the benefit of the employees
of Salt Lake City.
(b) Any employee who has reached or shall reach
the age of sixty years and who has been an employee
of the City for twenty years at the option of the Board
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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of Commissioners, or who has reached or shall reach
the age of sixty-five years and has been an employee
of the City for twenty years or who has or shall reach
the age of sixty years and has been an employee of the
City for thirty years or more, at his own request, may
be retired from active service at any time on or after
July 1, 1947, and receive a monthly pension for the
remainder of his life in an amount equal to one-half
of his average monthly wage or salary during the five
years next preceding his retirement, as hereinafter computed, but in no event shall any such pension exceed
One Hundred ($100.00) Dollars per month. The
average monthly wage shall be computed as follows:
The average yearly total sum paid in wages or salary
over the last five years of service rendered to the City
next preceding retirement shall be computed and onetwelfth of such average yearly sum shall constitute the
average monthly wage or salary hereunder.
(c) The pension retirement system shall be sustained
by monies provided by the City and by payroll deductions from wages and salaries of employees. On the
first day of each month hereafter, there shall be deducted 3 per cent from the monthly wage or salary of
each employee, provided that no deduction shall be
made from any such wage or salary in excess of $200.00
per month. On the first day of each month thereafter
the City shall provide a sum equal to the total of all
such deductions. Both the money deducted from salaries and wages and the sum provided by the City shall
be deposited with the City Treasurer in a special fund
designated as the Pension Retirement Fund.
(d) The Pension Retirement Fund, except _as provided in Section 137, shall be devoted exclusively to
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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the payment of pensions to employees under this Pension Retirement System, and shall be paid out by the
City Treasurer upon order of the Board of Commissioners and not otherwise, except as hereinafter provided.
(e) Upon order of the Board of Commissioners the
City Treasurer shall invest in securities lawful for the
investment of funds of the City, such part of the Pension Retirement Fund as in its judgment is not necessary
to the payment of current charges against it, and upon
its order he shall reconvert the same into money.
(f) Upon termination, by discharge, resignation, or
death, of the employment of any employee, the total
of all moneys deducted from his salary or wage shall
be refunded to him or his designated beneficiary or to
his estate, and if he again becomes an employee he
shall pay into the Pension Retirement Fund the amount
refunded and be restored to the position in the Pension
Retirement System which he held at the time of the
discharge or resignation.
(g) The term employee as used in this section means
any person, including appointive officers and heads of
departments other than elected officers and those in
the Classified Civil Service, who were, on January 1,
1946, in the service of the City on a regular and continuing employment basis, and those who were employed after January 1, 1946, who shall have been in
the service of the City on a regular and continuing
basis of employment for not less than one year after
the commencement of their service with the City; provided, however, that any person employed after the
effective date of this ordinance who, at the time of employment shall be fifty or more years of age shall not
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participate or have part in the pension retirement system (including Disability Retirement Benefits established by Section 1.17) established under this ordinance
and no deductions shall be made from his wage or
salary on account of such pension retirement system.
(h) All persons, including appointive officers and
heads of departments, other than elected officers and
those in the classified Civil Service, who were in the
employ of the City on the 1st day of January, 1946,
shall be entitled to credit toward retirement the entire
time of prior employment with the City, whether continuous or not, and any person who became employed
by the City since January 1, 1946, and before the
effective date of this ordinance may, after remaining
continuously in the employ of the City for more than
one year, obtain credit toward retirement such past
year of employment with the City by paying into the
pension retirement fund an amount equal to one year's
payroll deductions based upon his present salary or
wage. No one who enters the employ of Salt Lake City
after the effective date of this ordinance shall be entitled
to credit toward retirement the time of any previous
employment, provided, that anyone entering the employ of Salt Lake City after the effective date of this
ordinance may, after remaining continuously in the
employ of the City for more than one year, obtain credit
toward retirement for his first year of service by paying
into the pension retirement fund an amount equal to
one year's payroll deductions based upon the salary or
wage paid during said year, and provided further, that
anyone who was in the employment of the City at the
time he entered the armed services of the United States
during World War II, shall be deemed an employee
during the time of such service if within thirty days
after its termination he returned to such employment
and, if his return is subsequent to January 1, 1946,
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he pays into the pension retirement· fund the total
amount that would have been deducted from his wage
or salary had his return been on or prior to that date.
All money heretofore deducted from wages or salaries
for the benefit of the pension retirement fund heretofore
created, except such money as has heretofore been deducted from the salary or wages of librarians, assistants,
and employees of the. Public Library of the City, and
all money heretofore paid by the City into said pension
retirement fund heretofore created, except the money
paic! into said fund by the City to match money paid
therein from deductions from wages and salaries of
librarians, assistants and employees of the Public Library of the City, shall be retained on deposit with the
City Treasurer as a part of the pension retirement fund
provided for hereunder.
( i) The terms "City" and "Salt Lake City" as used
in this ordinance means the municipal corporation of
Salt Lake City, Utah.

(j) The administrative expense of the Pension Retirement System shall be borne by the City.
"SECTION 137. DISABILITY RETIREMENT
BENEFITS FOR EMPLOYEES. (See Exhibit "A"
to original petition.)
"SECTION 138. CREATION OF APPEAL BOARD
AND SELECTION OF MEMBERSHIP THEREOF.
(See Exhibit "A" to original petition.)
SECTION 3. This ordinance shall not go into effect
until the twentieth day after its publication nor until
the thirtieth day after its passage but shall be effective
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at the expiration of such twentieth day after publication
or such thirtieth day after final passage whichever of
said days is the most remote from the final passage of
this ordinance.
EARL

J.

GLADE,

Mayor.
IRMA F. BITNER,

City Recorder.
(SEAL)

BILL NO. 45
Published May 23, 1947.

EXHIBIT "B"
RESOLUTION OF THE BOARD OF DIRECTORS
OF THE SALT LAKE CITY FREE PUBLIC LIBRARY
WHEREAS, the provisions of Section 3 of Chapter
19 of the Laws of the State of Utah, 1947, effective
May 13, 1947, passed by the regular session of the
Twenty-Seventh Legislature of said state provides in
part that the librarians, assistants and employees appointed by the Board of Directors of public libraries
of cities of the first class . . . may be included within
and participate in the pension retirement system and
the sickness, disability and death benefits system established under the provisions of said chapter by proper
action to that effect by such board of directors of such
libraries; and
WHEREAS, Salt Lake City is a city of the first class
of the State of Utah and by an ordinance duly passed
by its Board of Commissioners on the 20th day of May,
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A. D. 1947, designated as Bill No. 45 and published
as required by law May 23, 1947, and acting pursuant
to the provisions of said Chapter 19 of the Laws of the
State of Utah, 1947, created and established pension
and disability retirement benefit systems for its employees; and
·
WHEREAS, it is desirous and proper that this Board
should by proper action adopt the pension and disability
retirement benefit systems created by Salt Lake City
as aforesaid for the use and benefit of the librarians,
assistants and employees of. Salt Lake City Free Public
LibraryNOW, THEREFORE, BE IT RESOLVED that the
Board of Directors of the Salt Lake City Free Public
Library does hereby determine, elect arid provide that
the librarians, assistants and employees of the Salt Lake
City Free Public Library be and they are hereby included
and shall participate in the pension retirement and death
benefit systems established under the provisions of an
ordinance passed by the Board of Commissioners of
Salt Lake City on the 20th day of May, A. D. 1947, as
Bill No. 45, and published May 23, 1947, enacted pursuant to the provisions of Chapter 19 of the Laws of
the State of Utah, 1947, effective May 13, 1947, passed
at the regular session of the Twenty-Seventh Legislature
of said state; and
BE IT FURTHER RESOLVED that beginning with
the effective date of said ordinance and in accordance
with the provisions thereof, the auditor of Salt Lake
City be and he is hereby authorized to deduct from the
monthly wage or salary of said librarians, assistants and
employees the sums provide~ by said ordinance proSponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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vided that no such deduction shall be made from any
such wage or salary payable in excess of $200.00 per
month and the said auditor shall likewise deduct from
the Salt Lake City Free Public Library Fund, or from
any other monies available for such purpose, an equal
sum or such other amount as may be necessary, and all
to be paid into the pension retirement fund created by
said ordinance.
BE IT FURTHER RESOLVED that all monies heretofore deducted from wages or salaries for the benefit
of the pension retirement fund from the salaries and
wages of librarians, assistants and employees of the Salt
Lake City Free Public Library and all money heretofore
paid by the city into said pension retirement fund to
match the deductions from wages and salaries of librarians, assistants and employees of the Salt Lake City
Free Public Library shall be retained and applied as
a part of the pension retirement fund provided by said
aforementioned city ordinance.
Dated this 23rd day of October, 1947.

President
Attest:

Secretary
EXHIBIT "C"
To the Mayor and City Commission
and the Board of Directors of the
Free Public Library of Salt Lake City
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In accordance with the statutes, ordinances and resolutions governing the retirement of city employees, I
hereby make application for retirement from active
service as Assistant Reference Librarian of the Free
Public Library of Salt Lake City. I request that my
retirement become effective December 31, 1947.
I was born October 14, 1878. I have been employed
by the Free Public Library of Salt Lake City since
May 11, 1925.
Annual salary received during the last five years is as
follows:
1943
1944
1945
1946
1947

3
4
4
2
3

mos.
,
,
,
,

@ $135.00; 9 mos. @ $140.00; total $1665.00
@ 140.00; 8 ,
@ 150.00; ,
1760.00
@ 150.00; 8 ,
@ 155.00; ,
1840.00
@

@

155.00; 10 ,
160.00; 9 ,

@

@

160.00; ,
170.00; ,

1910.00
2010.00

My present address is 1779 Herbert Avenue, Salt Lake
City.
Signature of Applicant,
/s/ Adah Taft

STATE OF UTAH
COUNTY OF SALT LAKE-ss.
On the 4th day of December, 1947, personally appeared before me the above named applicant, known to
me as the individual described in and who executed the
foregoing instrument, and she being duly sworn acknowledged to me that she executed the same, and
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stated that the statements therein contained were true
to the best of her knowledge and belief.
Signature of Notary
/s/ Arthur L. Eldridge
(SEAL)
Approved Dec. 4, 1947, by the
Board of Directors of the Free
Public Library.
Ethel E. Holmes, Librarian.
(Title of Court and Cause)
ANSWER
Come now the defendants above named, each without
waiving but expressly relying upon the demurrer :filed herewith
by each of them in the above entitled cause, and, for answer
to plaintiffs petition for alternative writ of mandamus :filed
in this cause, admit, deJ}y and ellege as follows:
1. Admit the allegations contained in paragraphs 1, 2
and 3 of said petition

2. Admit the allegations contained in paragraph 4 except

that the said Free Public Library was established pursuant to
Chapter 2, Title 51, instead of Title 5.
3. Answering paragraph 5 defendants admit that Chapter
·19, Laws of Utah 1947, contains as its Section 3 the provisions
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quoted in said paragraph, but allege that said provisions merely
empowered and authorized cities of the first class to provide
and establish a pension retirement system and sickness, disability
and death benefits for their appointive officers and employees
and did not by their terms establish the same.
4. Answering paragraph 6 defendants admit that the defendant commissioners of Salt Lake City, Utah, duly passed
and adopted the ordinance. referred to in said paragraph in
the language and form shown by exhibit "A" attached to
said petition and made a part thereof and that the same is now
in full force and effect. Except as herein expressly admitted,
defendants deny the allegations contained in said paragraph.
5. Answering paragraph 7 defendants admit that the
Board of Directors of said Library, on October 23, 1947, duly
and regularly adopted the resolution in language and form
as contained in the copy of its resolution attached to an? made
a part of said petition as exhibit--"B", and that a copy thereof
was received through the United States mail on or about October
31, 1947, by the defendant auditor and defendant commissiOners.
6. Answering paragraph 8 defendants allege that they
have no information concerning the matters therein alleged,
and allege that such matters are in the exclusive knowledge
of the plaintiff and of the said Board of Directors of said
Library.
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ant Earl J. Glade, lviayor of Salt Lake City, received through
the United States mail a letter dated December 8, 1947, signed
by Ethel E. Holmes, Librarian, Salt Lake City Free Public Library enclosing therein an application signed by plaintiff for retirement from active service as assistant reference librarian of
the Free Public Library of Salt Lake City in the language and
form as set forth in the copy thereof marked Exhibit "C" and
made a part of plaintiff's petition. Except as herein admitted, defendants deny each and every allegation contained in said
paragraph 9.

8. Answering paragraph 10 defendants all~ge that upon

receipt of the plaintiff's said application for retirement, as
alleged in paragraph 7 hereof, defendant Earl J. Glade, as
Mayor of Salt Lake City, under date of December 30, 1947,
by United States mail returned to said Ethel E. Holmes,
Librarian, as aforesaid, the said application of plaintiff with
the following communication and explanation, to-wit:

"~A:rs. Ethel E. Holmes, Librarian, Free Public Library, Salt Lake City, Utah. Dear Mrs. Holmes: In
answer to your letter of December 8, 1947, enclosing
applications ·for retirement of Adah Taft, Assistant
Reference Libraria.q, and Joshua Selley, Custodian at
the Spencer Branch Library, may I say that under the
authority of the City Commission, I am returning these
applications to you, as they are to be handled by the
Directors of the Library, rather than by the Salt Lake
City Administration. Yours very truly, Earl ]. Glade,
Mayor."
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For further answer to said paragraph 10, defendants
allege that whether plaintiff was or is entitled to be retired
from active service of Salt Lake City and receive a pension,
or any other benefit, is not a matter to be determined by the
defendant City Commissioners, or by any of these defendants
individually or collectively, but is a matter solely or exclusively
the business of the Board of Directors of such Free Public
Library. Defendants further allege that the said Board of
Directors of said Free Public Library has never at any time
made any disposition of plaintiff's said application for retirement and a pension, so far as these defendants have been
advised, nor has the defendant auditor or treasurer ever been
furnished with any duly authenticated voucher of the said
Library Board authorizing or directing the withdrawal of money
for the payment of a pension to the plaintiff. Except as herein
alleged, defendants deny each and every allegation contained in
said paragraph 10.
9. Defendants deny each and every allegation contained
in paragraph 11.
For further answer to said petition and by way of defense
thereto, defendants allege as follows:
That since the receipt by the defendant auditor, on or
about October 31, 1947, of the resolution of the Board of
Directors of said Free Public Library, a copy of which is attached
to plaintiff's petition is exhibit "B", the defendant auditor
deducted from plaintiff's monthly wage or salary 3 per cent
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thereof to wit: 3 per cent of $170 per month, or the sum of
$5.10 per month for the months of November and December,
1947, making a total deduction since the receipt of said resolution of the sum of $10.20 from plaintiff's wages or salary; and
the defendant auditor, upon proper vouchers of said library
board being furnished him, has deducted from the Salt Lake
City Free Library fund, since receipt of said resolution, a like
amount, to wit: $5.10 per month or a total of $10.20 for the
months of November and December, 1947; that defendant
auditor has placed said sums so deducted from the wages or
salary of the plaintiff and from withdrawals from said library
fund in a special trust fund, known as Pension Retirement
Fund, for the payment of pension and disability benefits for
the librarians, assistants and employees of said Free Public
Library. That the Board of Directors of said Library have
never furnished defendant auditor or treasurer with any
voucher whatever for the withdrawal from the Library Fund
of said Free Public Library of any other or additional amount
or amounts for the payment of pension or disability benefits to
the librarians, assistants and employees of said Library. That
if plaintiff is entitled to a pension as asserted by her in her said
petition she will be entitled to receive monthly one-half of
her average monthly wage paid her over five years preceding
December 31, 1947, to wit, one-half of $153.10, or $76.55 per
month. That according to mortality of life expectancy tables,
plaintiff's life expectancy at the age of sixty-nine years is 9.13
years. That it will require the sum of $8386.82 to pay plaintiff
a pension over such life expectancy at the rate of $76.55 per
month. That an amount sufficient to pay said pension has
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not been provided for by the Board of Directors of said Library
nor has defendant auditor been authorized by proper vouchers
or otherwise to place in the pension retirement fund established
for the librarians, assistants and employees of said Free Public
Library of Salt Lake City, sufficient money to pay plaintiff the
said pension which she claims.
WHEREFORE, having answered plaintiff's petltwn for
alternative writ of mandamus, defendants pray that plaintiff
take nothing by her said petition and that the same be dismissed and that the alternative writ of mandamus heretofore
issued by this court be withdrawn and held for naught, and
that defendants have such other and further relief as may be
just in the premises.
CHRISTENSEN, HOLMGREN & KESLER

Attorneys for Defend.--mts
DEMURRER
Of MILTON E. LIPMAN, individually and as Treasurer of
Salt Lake City
(Title of Court and Cause)
Comes now Milton E. Lipman, individually and as Treasurer of Salt Lake City, and demurs to the petition in the above
entitled case upon the grounds and for the reason that said
petition does not state facts sufficient to constitute a cause of
action against said defendant either as Treasurer or individually.
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CHRISTENSEN, HOLl\tiGREN & KESLER
Attorneys for Defendant,
Milton E. Lipman.

DEMURRER
Of LOUIS E. HOLLEY, individually and as Auditor of Salt
Lake City.
(Title of Court and Cause)
(Same as Demurrer of Milton E. Lipman)

DEMURRER
Of IRMA F. BITNER, individually and as Recorder or Salt
Lake City.
(Title of Court and Cause)
(Same as Demurrer of Milton E. Lipman)

DEMURRER
Of EARL J. GLADE, L. C. ROMNEY, JOHN B. MATHESON, D. A. AFFLECK and FRED TEDESCO, individually
and as members of the Board of Commissioners of Salt Lake
City.
(Title of Court and Cause)
(Same as Demurrer of Milton E. Lipman)
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From the foregoing pleadings it would seem that the only
disagreement between the parties is over the construction to
be given the language of the statute involved, i. e., Chapter 19,
Section 3, Laws of Utah, 1947. As applied to the instant case,
the position of the defendants is that the only extent to which
the employees of the Free Public Library of Salt Lake City can
be included within and participate in the Salt Lake City employees' pension, retirement and death benefits systems under
the statute is to have the bookkeeping work of such a separate
system as the library board may set up done by the City Auditor,
which of course is no inclusion or participation at all. The
gist of their position is contained in the eighth and ninth paragraphs of their joint answer. In the latter it is alleged in substance that when furnished with a copy of. the resolution of
the board of directors of the library authorizing and directing
the participation of the library employees in the pension and
benefit systems of the city the defendant auditor forthwith
set up a pension trust fund separate and apart from the pension
fund of the city, into which he placed the specified deductions
taken from the monthly payroll of the library employees together with a matching sum taken from the general funds of the
library. It is further alleged that the sum deducted from the
plaintiff's monthly wages and paid into such pension trust fund
was the aggregate amount of $10.20; that a like amount was
deducted from the general funds of the library and paid into
said trust fund; that, based on plaintiff's life expectancy, the
periodic payments of the pension which she seeks would aggregate the sum of $8,386.82; that the library board has not
authorized the auditor to pay from funds available to the library
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sud1 a sum into the pension trust fund set up by him for the
library employees, nor otherwise made available such a sum
with which to pay plaintiffs pension.
Plaintiff's position is that, under the statute, when the
board of directors of the library by proper resolution elected that
the library employees should be included within and participate
in the city pension retirement and benefit systems, she was then
and there entitled to be similarly treated with respect to said
pension systems as other city employees, subject only to the
funds necessary to a proper financing of her 1:ension being
derived from the revenues raised for the benefit of the library
fund; that such fund so derived was made available to the city
auditor by said resolution; that said resolution provided in effect
that "the auditor shall deduct from the Salt Lake Free Public
Library Fund or from any other monies available for such purpose a sum equal to the aggregate amount of payroll deductions
taken from the library employees' wages or such other amount
as may be necessary to a proper financing of library employee
pensions, and pay the same into the City Pension Fund; and
that such amount for each library employee is the same that
Salt Lake City pays into the City Pension Fund for each of
its employees other than library employees.
STATEMENT OF POINTS
Point I.
The adoption of the resolution Exhibit "B" attached to
plaintiffs petition was "proper action" by the board of directors
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of the Free Public Library of Salt Lake City, under the pro. visions of Chapter 19, Section 3, Laws of Utah, 1947, to cause
the employees of said library to be included within and participate in the employees' pensions, reitrement and benefits systems of Salt Lake City.

Point II.
When the library employees were included within and
allowed to participate in the employees' pension, retirement
and benefits systems of Salt Lake City they acquired the same
status with· respect to those systems as other employees of Salt
Lake City, subject only to the funds necessary to such participation, other than payroll deductions, being supplied from
funds of the library.

Point III.
The direction by the Board of Directors to the City Auditor
to pay into- the City Pension Fund from the Salt Lake City
Free Public Library Fund, or otherwise, an amount equal to the
payroll deductions "or such other amount as may be necessary"
to pay the cost of the library employees being included within
and participating in the City's pension, retirement and benefit
systems was a compliance with the provisions of Chapter 19,
Section 3, Laws of Utah, 1947, to the effect that funds necessary to such participation shall be derived from revenue raised
for the library fund.
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Point IV.
Funds necessary to finance the participation of the library
employees in the City pension, retirement and benefits systems
is the additional amount which Salt Lake City is required
to pay as the direct result of such participation, or the same
per capita amount paid for the library employees as is paid
for other employees of Salt. Lake City.

ARGUMENT
Point I.
Chapter 19 of the Laws of Utah, 1947, provides in the
first instance for the retirement and pensioning of certain employees of cities of the first, second and third class and incorporated towns and permits the governing bodies of such cities to
create and maintain pension, retirement and benefit systems.
It then provides by Section 3 that the employees of libraries
of such cities and towns may be included within and participate
in any such systems so established, by proper action to that effect
by the board of directors of such libraries; provided the funds
necessary for such inclusion and participation comes from library
funds. It is admitted that Salt Lake City has established pension,
retirement and benefit systems for its employees, and that the
Board of Directors of the Free Public Library of Salt Lake City
adopted the resolution attached to plaintiff's petition as Exhibit
"B" and notified all of the defendants of its so doing. It follows
that if the adoption of the resolution by the Board of Directors
of the library and the notification of the defendants thereof was
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the proper way for it to act, within the meaning of the statute,
the employees of the library thereby were included within and
entitled to participate in the pension, retirement and benefits
systems of Salt Lake City, subject only to the provision that any
pensions or benefits paid library employees under that system
must be financed from library funds. Whether such funds were
so provided will be considered hereafter under points III and IV.
The most usual and customary, if not the only way, for
boards of directors of organizations and institutions generally
to act is by the majority of the members present at a duly constituted meeting jointly a,greeing to a proposition or course of
conduct and the most usual and customary method of evidencing
such actions is to set it forth in resolution form, reduce it to
writing and preserve it in the official written minutes of the
doings of such board. That such is the usual practice is not
open to question and when the Legislature of the State of Utah
said in effect that the library employees of Salt Lake City may
be included within and participate in the employees' pension,
retirement and benefit systems of Salt Lake City by proper action
to that effect by the board of directors of the library all that
was intended or expected was that that board would by a majority vote of its members present and duly constituted and held
meeting elect to have the employees so included and so participate. That this was done is not open to any question and by
the doing thereof the employees of the library, including the
plaintiff, were entitled to participate in the City pension and
benefit system as a matter of legal right and not as a matter of
indulgence or permission on the part of the defendants or
anyone else.
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Po.int ll.
When the legislature provided that the Salt Lake City
library employees could be included within and participate in
the employees' pension, retirement and benefit system of Salt
Lake City; subject to .certain conditions, on those conditions
being met it was clearly the legislative intent that such employees of Salt Lake City are part and parcel thereof. The status
of an employee of the City Water Department in relation to the
City's pension and benefits systems is no different or other than
being included within and participating in the same. It is
difficult for the writer to see how it could be otherwise or how
full rights under any pension system could be more fully or
adequately described than to say that the holder thereof is
included within and allowed to participate in such system. If
then the right given by the statute to the library employees is
a full right to participate in the city pension, retirement and
benefit systems, and the rights of other City employees therein
are full rights, it follows that the rights of the two are equal.
There should be no question as to this.
Point III.
After providing that library employees of cities and towns
may be included within and participate in the pension, retirement
and benefit systems of such cities or towns, Section 3 of Chapter
19, Laws of Utah, 1947, then contains the following language:
"Provided that the funds necessary either for said pension
retirement system or the sickness, disability, and death benefit
system, other than that part accruing from payroll deductions
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from salaries and wages of such librarians, assistants, and employees, shall be derived from the revenues raised for the benefit
of the library fund," The language "funds necessary either for
said pension retirement system," etc., is peculiar in view of the
fact that the fore part of the section speaks of and discusses
inclusion within and participation in pension and benefit systems
established by cities or towns as provided for in other sections
of Chapter 19. Obviously what was meant and intended was
that funds necessary to the inclusion within and participation in
the systems of the cities or towns would be derived from the
revenues raised for the benefit of the library fund. The only
"said pension retirement system or * * * benefit system" to
which such language, if given a literal interpretation, could
refer would be the systems referred to in the preceding sections
of Chapter 19, i.e., Sections 1 and 2. The legislature obviously
did not intend that "said pension retirement system," etc., should
be construed to refer to the systems described in Sections 1 and 2
for such a construction when used in connection with the remaining portion of the proviso of Section 3 would result in the
entire retirement pension and benefit systems of a particular
city or town being financed from revenues raised for the benefit
of its library fund. If then the statute provides that funds
necessary for the inclusion of library ~mployees within and participation in the Salt Lake City employees' pension retirement
and benefit systems shall be derived from the revenues raised
for the benefit of the library fund the next question to be considered is whether such necessary funds were made available for
the payment of plaintiff's pension as well as the pensions of
other employees of the library similarly situated.
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Plaintiff contends that they were and now are available but
for the refusal of the defendants to recognize the rights of the
plaintiffs to be included within and participate in the city's pension and benefit systems, and in particular the refusal of the
defendant auditor to comply with the directions of the board of
directors of the library to apply so much of the library funds
to the city pension fund as was necessary to pay said pension.
It is admitted that the revenue of the library is raised by
a separate levy of taxes upon the privately owned property of
Salt Lake City; that its funds are held by the defendant city
treasurer and disbursed by warrant of the defendant city auditor
under the direction of the library's board of directors. It is also
true and will be admitted if need be that at the time plaintiff
tendered her application for a pension to the defendants, the
amount of money in the library fund in the possession of the
defendant city treasurer and not otherwise appropriated was
sufficient with which to pay plaintiff's pension, at least the
monthly installments that would become due thereon during
the then current year, and that other adequate funds would be
available for each succeeding year thereafter. This being so,
when the board of directors of the library formerly authorized
and instructed the defendant city auditor to deduct from the
monthly wage or salary of the library employees the sum provided by the ordinance, i.e., the same amount as was to be deducted from the monthly wage or salary of other city employees
and to deduct from the Salt Lake City Free Public Library Fund
a like amount or such other amount as 1nay be necessary and pay
the same into the City pension retirement fund, funds necessary
for the payment of plaintiff's pension and the pension of all
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other library employees otherwise entitled thereto were provided
to the defendants and derived from the revenues raised for the
benefit of the library fund.
The position taken by the defendants that the funds furnished by the library board were inadequate is untenable. The
auditor was authorized to take from the library fund "such
other amounts as may b~ necessary." How more nearly complete
or adequate the library board could provide for the "funds
necessary" as required by Section 3, Chapter 19 of the Laws of
Utah, 1947, is not readily apparent to the writer. It is contended
that plaintiff's pension will cost .in all and over the entire period
that it is likely to be paid $8,386.82, and that the library board
has not caused to be deposited that amount into the City pension
fund. A complete answer to such contention, it would seem,
is that the defendants are putting into the city pension fund all
the monies other than payroll deductions, necessary to pay
the pensions of city employees, other than library employees,
and yet they are not putting into said fund at this time the full
amount that can reasonably be expected to be paid on pensions
now due and payable for the entire time that it is expected that
they will be paid. At least the writer hopes that the good people
of Salt Lake have no such managers in charge of their City
government.

Point IV.
While plaintiff contends that the authorization given the
auditor by the library board to use such an amount of the library
funds as was necessary to finance the pensions of the library
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employees was a complete and full compliance with the terms
of the provision of Section 3 of said Chapter 19, it is her further
contention that only those sums were necessary to be taken from
the library fund for such purpose as equals the additional cost
of financing the entire pension retirement and benefit systems of
Salt Lake City resulting directly from the inclusion within and
participation in such systems by the library employees. Putting
it otherwise it will be that additional amount which the city
would not be required to pay but for the inclusion within its
pension systems of the library employees. What such amount
is or will be can be determined only upon an actuarial study
of the City's entire pension systems and whatever the amount
may be is the amount that the auditor was authorized to take
from the 11brary fund and place in the City's pension fund. It
seems to the writer that the amount will be that sum which
be~rs the same relation to the cost not including the library
employees as the number of library employees bears to the total
number of city employees included within or participating in the
pension systems of the city other than library employees, i. e.,
the same per capita cost for each library employee as is paid by
the city for each of its other employees.
It no doubt will be admitted by the defendants that tpe
city's employees' sickness, disability and death benefit system
is financed through group insurance for which the city pays the
premiums out of its pension fund, and that additional employees may be added to the coverage from time to time in the
future at the same per capita rate as is now paid, and that probably the library employees could be so included for which of
course the library would pay the additional per capita cost. If
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this be so with the City's benefits system by the same token it is
so with its pension retirement system.
In conclusion, it is contended that Chapter 19, of the Laws
. of Utah, 1947, contemplates and provides that the employees
of the Free Public Libraries of this state shall be entitled to
all the benefits of such retirement, sickness, disability and death
benefit systems as shall be established by cities and towns wherein such libraries are located to the same extent and as fully as
other employees of such cities and towns are allowed to participate therein, subject to certain conditions; that in the instant
case such conditions have been fully met; that the defendants
were in error in denying plaintiff pension; and that plaintiff and
all other employees of the Fre€ Public Library of Salt Lake
City similarly situated should be granted the relief prayed for
in plaintiff's petition.
Respectfully submitted,

G. THURMAN
Attorney for Plaintiff

ALLEN
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